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IN THE DISTRICT

MONTANA, IN AND

COURT OF THE FI RST JUDICIAL

FOR THE COUNTY OF LEI,IIS AND

OF T}{E STATI OFDISTRICT

CLARK.

TllE l,l0NTANA l',ILDERNESS ASS0CIATI0N, INC. ,

Plaintlff,
vs.

THt BOARD 0F LAND C0t4MISSI0NERS and THE
DEPARTMENT OF STATE LANDS OF THE STATE
0F t40flTANAl

No. 38544

0RDER and 0PiNI0N

Defendants.

0n January 16,1975, defendants filed a motlon to quash the

temporary restralning order lssued hereJn on four separate grouncs, and

arguments and testimony were heard the same day. Brleflng b_y all
parties and Frlends of The Earth and Blg tlorn Canyon Highway Association
as amici were flled by January 29,197s. The law and the evidence as

thus presented have been consldered and thereupon the court now makes

i ts 0rder.

It lc 0RDERED' ADJUDGED and DEcREED that the sald motion is
granted and the cause dlsmlssed.

Defendants flrst ground ls that the plaintlff does not have

standlng to sue. As to the flrst clalm, I cannot agree.

The lnltlal inqulr.y ls yrhether the plalnt{ff has standing

under any statute. There ls no general Montana statute grantlng an

organlzatlon such as the plalntiff standing to chal'lenge the action of a

state agency on envlronmental grounds. The Montana Envlronmental Po'licv

Act (MEPA) (Ch. 238, L. .|971, Sectlons 69-650.|, et. s€9., R.C.t4. 1947),

upon whlch plalntlff bases lts flrst claim, does not specifically
provide for appeal to the dlstrlct court by anyone.

The Montana Adminlstrative procedure Act (MApA) (Ch. Z, tx. L.

1971' sectlons 82-4201, et. seq., R.c.M. 1947) provldes for judicial
review ln ! "contested case" (Sectlon 82-3216, R.C.M.1947). A
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"contested case' ls deflned (section BZ-4?AZ (3)) as ',...any
proceedlng before an agency in whlch a determlnat{on of an.y Iega'l rights,
dutJes or prlvlleges of a party is required by law to be made after an

e_pportunlty for he ." (Emphasis added.) The pertinent statute
(Sectlon 8l-803, R.C.l'1. 1947) provldes specifica'lly for the granting

of highway easements across state lands by the Board of Land

Commlssloners. No hearing is provided for. The only "party" to thc

proceedlng recognlzed, other than the State and the party seet.ing

the easement, ls a land purchaser or contractor, or an asslqnee of the

same, and he can glve, or presumably deny, consent. Thus, I can find
no speclflc legal requlrement for a hearing before determinatlon by

the agency on a request for an easement. The proceedlng cannot

therefore be characterlzed as a "contested casetr under MAPA and it
follows, under Sectlon 82-4216, supra, that the plalntlff does not

have access to the dlstrlct court under that act. In the absence of
statutory standlng, stated or implled, we look to the complalnt for'
allegatlons that might establlsh a basls for standlng. Those

allegatlons mlght falrly be summarlzed as follows: Plalntlff ls an

organlzatlon dedlcated to the promotlon of wilderness areas and to

advanclng envlronmenta'l causes generally. Many of lts 750 members live
in the general area of the Blg Horn Canyon Natlona'l Recreatlon Area

(BCNRA), they use and enJoy 1t, have opposed the proposed road, and

thelr use and enJoyment of the area wll'l be adversely effected by the

grantlng of the easement (amended complalnt, parr. I). They have been

lnJured by the fallure of the 0epartment to follow t'tAPA (para.20), the

inJury ls or wlll be'lrreparable because the envlronment will be

lrreparably damaged (para,22), and the inJury effects not only the

plalnt'lff but rll other clt'lzens (para. 24).

These allegatlons vrere supported by the testlmony of

El izabeth Smlth, a member of the pla'lnti ff organlzatJon, and former

vlce-presldent and board member, at the evldentlary hearlng held in
thls matter. She additlonally gave her opinlon that a high-standard

-?-
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road' such as the one proposed, would resutt ln the destruction of
archealoglcal remalns and the "fraglle"'land. she testlfied plaintiff,s
rnembers had drlven, hlked and camped ln the area, had a continuing
interest ln dolng so, and that the danage antlclpated by the proposecl

road improvement would effect that interest adversely.

Thus, ln brlef, p'laintlff pleads an envlronmental jnterest and

irreparable damage to that interest by actlon or pendlng actlon by

the State.

The qurntum of envlronmental lnterest necessary to create

standing In a case such as thls'ls the threshold questlon. I have not

been referred to, nor can I f i nd, a l,lontana case on the pol nt. Both

sides urge Slcrra Club v. Morton (40S U.s. 727,31 L, Ed 2nd 636, 9Z S.

ct. l36l) as authorlty, it belng recognlzed as the landmark case on the

subJect of thc standlng of envlronmental groups to challenge government

actlon. As lt deals wlth standlng ln relatlon to the National

Environmental Protectlon Act (NEPA) after whlch the l.lontana act is
modeled, lt would seem to be an approprlate gulde. Although the case

was declded. rpparently, by four Justlces wlth tuo Justlces not

partlclpatlng and three dlssentlng, there does not appear to be any

dlsagreement on the followlng statement by Justlce Potter Stewart,

wrltlng for the Court:
rllhere the party does not rely on any speclflc
statute authorlz{ng lnvocatlon of the Judlcialprocess, the questlon of standlng depends upon
whether the party has a'lleged such a 'personal
Stake in the outcome of the controversy,' Baker
v Carr,369 US 186,204,7 L Ed 2d 663,578,82 S Ct
691, as to lnsure that'the dlspute sought to be
adJudlcated wlll be presented ln an adversary
context and In a form hlstorical'l y vlewed as
capable of Judiclal resolution.' Flast v Cohenr
392 U5 B3,l0l , 20 L Ed 2d 947,962, g8 S Ct 1942."

If we tccept thls as a guidellne, 1t would seem that the

allegatlons and proof noted above would qua'llfy the plalntiff as to
standlng. }lhlle the personal stake of the lndlvldual members concerned

does not seem overwhelming, the alleged collectlve stake of the

organlzatlon seems substantlal enough to assure presentation in an

-3-
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adversary cont,cxt. A readlng of the Flast case referred to at the

page noted lllumlnates the meanlng of the phrase ,'ln a form

hlstorically vlewed as capable of Judlcial resolutlon." This phrase

seems to mean that hlstorlcally the federal courts have been reluctant
to entertaln "lll deflned controversles", cases of a "hypor-hetical

or abstract character", "friendly suits" or those whlch are "feigned
or colluslve In nature." If the case does not suffer from these

inflrmitles and a truly adversary situatlon exlsts the plaint.iff is

entltled to standlng ln the federa'l courts. The baslc rule set out

in these cascs seems to have been expanded or reflned ln two cases

prlor to The 5lerra Club case (Barlorv v. Collins,397 U.S.'159 and

Data Processl.ng Serv'lce v. Camp,397 U,S. lS0). In these cases it
was held that standlng could be estab'llshed by al'leglng "injury in
fact" to an Interest "arguably wlthln the zone of lnterests" to be

protected or regulated by the statutes that the agencles are c'laimed

to have vlolated. It would seem that a slmllar rule could be

applled ln envlronmental cases ln Montana and ln thls case,

partlcularly ln vlew of our constltutlonal and statutory provlsions

havlng to do wlth the cltlzen and the envlronment. In a case

concurrently under consideratlon In thls court (#38092, I'lontana

Wl I derness Agsocl atJon and Gal I atl n Sportsmen's Assocl ati on v. The

Board of Herlth and Envlronnental Sclences and Beaver Creek South,

Inc., Intervenor) we noted ln our memorandum of February 1'1,1975:

"0ur 1972 Const'ltutlon provldes that the courts
'shall be open to every person, and speedy remedy
af forded foi everllTnfiry of pirson, bropirty or-
character.' (TfJ6'). Tha staie ls enjoiired iormalnta'ln and lmprove a clean and healthful en-
vlronment ln Montana for present and future
generat{ons' (IX,l). Pursuant to thls
constltutlonal directive M.E.P.A. yr!s enacted.
M.E.P.A. makes lt a state pollcyl * * r ln co-
operatlon wlth the federal government and local
government, and other concerned publlc and
p r I v a t e o r s ai'T;aTT6'frT, -T6-TiF;t lftTtTc a u t e
frEln'iand-T6isuresTi *to create ind malntain
condltlons under which man and nature can co-exis
ln productlve harmony, and ful fl I I the socl al ,
economlc, and other requlrements of present and
future generati ons of 14ontanans. ' (69-6503).

-4-
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The same sectlon of M.E.P.A. orov{des: 'Theleglslatlve assembly recognlzes that each
person sha'll be entltled to a healthflT-en-
vlronment and that each person has a
responsiblllty to c6-frFlbute to the
preservatlon and enhancement of the en-
vlronment.' The flnal paragraph of the next
sectlon (69-6504) requl res that proposed
lmpact statements be made avallable to the
public.

I believe all thls qives lndlvlduals and
groups ln thls state a status ln envlronmental
affaf rs that the.y dJdn't have before the advent
of the new Constltutlon and M.E.P.A. How is
thelr new status to be secured and maintained
lf access to the courts ls barred to them?

The answer ls offered that one goes to the
Attorney General. But the Constltutlon and
t4.E.P.A. do not provide any change ln status to
the Attorney General ln regard to envlronmental
matters--they glve lt to indlvlduals and to
publlc and prlvate groups. And no one has ever
argued before, as far as I know, that the Attorney

, General has any ki nd of excl us i ve standl n9 to
seek lnJunctive rel lef agalnst state agencles.

." i:{:l:i::' 1fl"'::i"il'l}'i;,ll l3:.:::'ll,:f, ' ;,
Cal I forni a and Washi ngton, have had 1 I ttl e
hesltatlon {n followlng the federal courts ln
provldlng access to groups such as the plalntlffs
here under Ni.E.P.A. It is true that the federal
courts had the federal admlnistratlve
procedures act to al d I n creatl ng access . But i t
appears that the state courts , I n fol I owi ng the
federal courts, dld not have or dld not utlllze,
such a wedge. They simply found that thelr
lnvlronmental acts, sfmllar to ours, provlded a

new rlght for lndlvlduals and groups--the right
to access to the courts to secure the pollcy alms
ln the envlronmental fleld stated by thelr
leglslatures. "

For these reasons, I belJeve the plalntlff here should be

accorded standfngr even though there ls no speclflc statutory provislon

whlch authorltes lt. There ls a Justlclable lnterest, there is an

adversary relatlonshlp that wlll assure full conslderatlon of genulne

lssues, the matter could be resolved ln acceptable and accepted

procedural forms, and the lnJury alleged ls arguably wlthin the zone

of lnterest to be protected under MEPA. Furthermore, the need for
resolutlon of controversles such as thls at the lnstance of the

cltlzen or a cltlzen group {s recognized in both our Constltution and

statutes. (ttre Court w'l'l'l note lts awareness that S.B. 203 of the 44th

Legislature ls, at the tlme of thls writing, ln enrolllng after

-5-
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passage through both Houses. Sectlon 3 of the bl I I g.l ves standi ng i n

r dlstrict court to any person agarnst any other person causing or about
to cause damage to the envlronment. Remedies agarnst adm.inistrative
agencies are also provided. r^le wourd vrew this as Inprementing
legislatlon, whlch we berieve, as rndicated, rs not Indispensab.re to
standing ln an approprlate case. )

The second basrs offered for quashrng the restrainrnq order
1s that thls Court does not have Jurlsdlction.

Inl tl al ly , we are faced wl th the res trl cil on pI aced upon
the court by sectron 93-4203, 1g47, whrch prohfbrts InJunctlons to
prevent the exccutlon of a publlc statute, by offlcers of the law, for
the publlc beneflt. Thrs restrrctron may not appry where thcre Js
irreperable InJury and a crear show.rng of ilregailty (State ex rel
Keast v. Krreg, r45 t-r. 521,529). As noted, rrreperabre rnJury to the
partlcular group represented by plalntlff ls at least pleaded here.
But ls there r clear showlng of r'l legalrty allegcd In the pleadrng or
shown by the evldence so far recelved?

The flrst clalm as to lllegallty made In the rather dlscourslve
amended conrplalnt ls that the Department and the Board farled to
fol I ow the ngufdel I nes" I afd down by The Envl ronmental Qual I ty counci I
(EQC) (Defendrnts' Exhiblt ,0,'), and the Departnent,s own ,,guldellnes,,
(Defendants' ExhlbltuEu) made pursuant to the EQC'gufdeI1nes,,. varlous
such vlolatlons are set forth under the frrst clalnr (embracrng
paragraphs l2 through r7 of the amended complarnt), alr of which , rt
ls al leged, vlolate !,lEpA.

The flrst questron ra{sed by these alregatrons rs whether The
EQC's guldellnes are blndlng on and enforceab'le agalnst the agencles of
the state govarnment. The answer to thls questlon wlll be determlned b-v

conslderlng what klnd of an anlnal rhe EQC ls, and what klnd of power lt
has. At the outset, lt should be noted that lt ls clearly not the same
klnd of an agency that rts federar counterpart rs. sectr on z0z of
NEPA (42 usc 4342) creates ln the 0fflce of the presldent a council on

:j'

., ;'{.tr
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Environmental Quallty (cEQ) composed of three memb€rs appointed by the
presldent. The dutles and functlons of the cEQ (sectlon 204) relate
entire'ly to the President and the executlve branch of the government

and are baslcally advlsory. There is no functlonal relation or

llaison between the cEQ and the congress. Montana's EQC, on the other
hand, seems to be more of an arm of the legls'lature, although tlrjs is
not entlrely clear, and has a study-advlsory functlon which runs to
both the governor and the leglslature. (Sectlon 69-6514, R.C.fl. 1947),

0ne other dlfference ls that the CEQ itself is deslgnated as the

functlonal entlty for al'l purposes Jn the federal leglslation, vrhlle the

onl.y functlons the statute prescrlbes for Montana's EQC ls the holding

of hearlngs (Sectlon 69-61516, R.C.M. 1947) t The appolntment of an

executlve Alrbitor (Sectlon 69-6511 ) and the approval of his emp'ioyees

(Sectlon 69-6512) lts executlve dlrector and staff are deslqnated to
perform all other functlons, presumably, but not expressly, as agent of

the Councll. The powers granted the director and staff of the EQC in
Sectlon 69-6514 are llmlted to the rnak{ng of studles and recommendatlons.

There ls no apparent authorlty to requlre anybody to do anything.

Thelr recomnendatlons must therefore be lmplemented and enforced by

el ther leglslatlve enactment or executlve order.

Thc sltuatlon presented by the evldence here ls that the

EQC has lald down lts "revlsed guldelines" for envlronmental lmpact

statements (Defendants' Exhlblt uD'). The Departnent of State Lands

has lald down lts "revlsed guldellnes" "pursuant to l'lEPA" wjth no

apparent refcrence to the guldelines of the EQC (Defendants' ExhJbit

"E"). The Department has issued lts "notlce of pendlng decision",
undated, deallng w'lth the proJect ln lssue, wlthout reference to elther
Its own or the EQC's gulde'llnes, and lts "detalled statement", dated

"0ecember,1974n, purportedly pursuant to MEPA Sectlon 69-6504 (b)(3)

R.C.M.1947 but wlthout reference to lts otvn or EQC's guide'lines.

A search by the Court of the Montana Admlnlstrative Code has

failed to reveal any duly adopted rules by elther EQC or any Departnent

-7-
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or agency htv{ng to do r{lth MEpA envlronmenta'l lmpact statements. In

thJs the agencles of the state government have abysmally failetl to

comply wlth the clear requ{rement of section B2-4203 (1), R.c.M. 1947,

rvhi ch states:

'(l ) In add'ltlon to other rule maklng
requlrements lmposed by law, each agency
shal I . * * * (b) Adopt- ru'lei of praitf cL,
not lnconslstent wlth statutory provlslons,
settlng forth the nature and requlrements of
all formal and lnformal procedures avallable,
l ncl udl ng a descrl pti on of a'l I f orms and
lnstructlons used by the agency.,'

sectlon 82-4204 makes lt qulte c'lear that the word "adopt" as used in the

above-quoted sectlon means the full notlce and hearlng procedure re-
quired for entry lnto The Montana Administratlve Code (laAC) ln
accordance wlih'sectlon 82-420S, R.C.t4. lg4l. part (3) of the same

sectlon (82-4204) provldes: "No rule adopted after the effectlve date

of thls act (December 3L,1972, Sect. 26, Ex. L. l97l) shall be valld
unless adopted 1n substantlal compllance with subsectlons (l ) and (Z)

of thls sectlon." Inasmuch as any rule to imp'lement the requ'lrements of
Sectlon 69-6504, R.C.t"l. 1947, should, under that statute, be uniformly
appllcable to all agencles of the government, lt would seem

approprlate, lf not mandatory, that the attorney general, ln

consultat{on wlth the EQC, should promulgate and cause to be adopted

a model f0le for envlronmental lmpact statements pursuant to Sectlon

82-4203 (3), R.C.M. 1947, There ls no {ndlcatlon that he has done so.

The result ls that such rules or procedures as have been

promulgated by the EQC and the agencles of the government, lncluding
The Department of State Lands, ln regard to envlronnental lmpact

statements hlve no actlonable valldlty or enforclblllty and a klnd of

anarchy prevalls {n thls fleld. In the lnstant case, the Court has no

basls for enforcement except for the statute ltself, whlch stands un-

I mpl emented by effectl ve agency rul es .

I would add ln passlng that MEPA ls now nore than four years

old (Sect..|8, Ch.238, L. 1971). In that tlme, nelther the EQC nor the

- 'l i
' r :.:.
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executlve or leglslatlve branches of the state government have developed

a workable system for effectlve enforcement of lts provisions. Thl s

is a standlng ihd open lnvltation to the courts to Jnvolve thernse'lves

in executlva and leglslative pollcy making by default. Whjle that
invitatlon lg reJected by thls Court ln ttr{s case, hlstory teaches that
courts are not always tolerant of vacuums in the law and frequently are

prone to flll them. If an example is needed, I would c'lte Ca'l vert
Cllffs'Coordlnatlng Commlitee v. UnJted States Atomlc Energy Commission

449 F 2d 1109, a landmark ln the development of federal envjronmental

1aw, {n whlch the U.S. Clrcult Court for the Dlstrlct of Columbia

made up for the dellnquency of federal agencles In the implernentatlon of

IIEPA.
.t

Looklng, then, as we must, to the statute alone, we are

confronted tt the outset wlth the requlrement that detailed statements

be lncluded on proposed proJects whlch can be descrlbed as "major

actlons of state government s'lgnlflcantly affectlng the quality of

hunan envlronment" (Sect.69-6504 (b)(3) R.c.M.1947). This presents

two questlons: Is thls a maJor actlon of state government, and will it
slgnlflcantly affect the quallty of human envlronment? In the absence

of flrm gulde'llnes, elther admlnlgtratJve or Judiclal, the answer to

these two questlons requlre the court to make two value judgments. It
ls my Judgment that the proposed proJect as presented ln the

pl eadi ngs, brlefs , testl mony and exhlbl ts , partl cu'l arly the fi nal

envlronmental lmpact statement of the National Park Service

(Defendants'Exhlb'lts "A-l" and "A-Zu), {s nelther a maJor project of

the State of l,lontana nor of slgnlfIcant lmpact on the quality of human

envl ronment.

The tract for whlch the easement has been granted conslsts of

I9.91 acres of what we eastern Montanans cal'l "sagebrush Iand". The

easement rtas granted to accomodate three-fourths of a mlle of improved

road wlth a 200 foot rlght-of-way to replace an exlstlng graded road

rvhlch 1s regularly traversed. It ls also crossed by a power line.

-9-
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There ls no known surfrce evldence of archaeologlc or hlstoric sites
on the state land through whlch the road passes or on the right-of-
t'tay granted. It wou'l d take more than twice the acreage i nvol vecl to
support a cot{ and a calf for a grazing season. The state is to rece.tve

$6'000 for the easement. It ls dlfflcult for me to conceive of the
grantlng of thls easement, standing alone, as a "major,'state project.

Tha question then arises as to whether the proJect should be

consldered by ltself' or should lt be considered {n the larger context
of an lntegral part of the whole development of rhe Blg Horn canyon

I'latlonal Recrcatlon Area. I thlnk 1t ls perfectly obvlous from a

rev{ew of the master plan for the area and at the flnal impact statement
that thls great natlonal proJect Js not golng to rlse or fa'l 'l on the

'\avallablllty of the state easement. The only thlng the state of
l'lontana could accompllsh by denylng the easement, other than sacrificing
$6'000 for the school fund, would be harrassment of The liatlonal park

servlce. I would hesitate to characterlze thls functlon as a maJor

state proJect. The state has better and more lmportant thlngs to do.

}{hlch ls not to say that there may not be lnstances where combined

state-federal proJects, such as hlghways, would lnvolve such a

substantlrl state contrlbution and lmpact that they could, and should,
be characterlzed as a maJor state proJect. In my oplnlon this project,
slmp'l y as a matter of fact, as wel'l as law, ls not such a proJect. Nor

do I belleve the grantlng or denylng of the easement wl'il necessarlly,
or even probably, have an.v lmpact on the quallty of human envlronment.
In the flrst place, as prevlously suggested, I serlously questlon

whether the State's flnal actlon wll'l have any substantla'l effect on

whether the road ls constructed. certaln'ly lt wl'll not be crJtlca'l as

to whether thc proJect as a whole is carrled out. If the easement is
denled' the road wlll be bullt on the adJoln{ng sectlon wlth equal or
greater envlronmenta'l lmpact. In view of thJs, and ln vlew of the

masslve study of envl ronmental lmpact that has been made and vri'l 'l be

made by The Natlonal Park servlce, I see no practlcal reason for
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requlrlng the State to study the matter.

Thus I conclude that on the basls of the statute itself, the

EQC and departmental rules belng lneffective, The Department of State

Lands was not requlred to complle and submit for revlew either a draft.

or flnal detalled or envlronmental lmpact statement ln connection with

thls proJect. The fact that lt dld lssue and clrculate a "notice of

pendi ng decl sl on" and a "detai I ed statement of envl ronmental i mpact"

can not be construed as blndlng The Department to conpllance with Section

69-6504 (b)(3) ln all respects on some kind of an equltable estoppel

theory. The federal courts have found part (3) of the subsection to be

dlscrete from parts (l) and (2). If th'ls be so, one could vlew the

Department'g actlon as belng In conformlty wlth part (l), which calls

on all agencles to:

'Utlllze a systematlc, lnter-dlsclpllnary
approach whlch will insure the integrated use
of natural and soclal sclences and the
enYlronmental des'lgn arts in plannlng and
declslon maklng whlch may have an fmpact on
man's envl ronment. "

Havlng thus concluded that the defendants have not acted

lllegal'ly, I must flnd that the Court may not enJoln, temporarily or

permanently, the carrylng out of the defendant Board's grant of

easement under plalntlff's flrst clalm.

The second clalm, made ln paragraphs 17' l8 and l9 of the

amended complalnt, ls that the defendants ln grantlng the easement

lgnored or vlolated the provlslons of Section Bl-803, R.C.H. 1947,

havlng to do generally wlth the grantlng by the defendant Board of

easements across state lands, and Section 2 (a) of P.L.89-664,80

Stat. 9I3 of october 15,1966, havlng to do wlth acqulsitlon by the

federal government of Montana state property for use ln The Blghorn

Canyon Natlonrl Recreatlon Area.

In maklng thls challenge, the plaint'lff cannot invoke its
peculiar lnterest as an envlronmental group to attaln sbndlng because the

claim does not sound ln an envlronmental concern but ln a concern that

"... ::i t-i-
f :l*.i.
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an ordinary cltizen and taxpayer nttght have for failure of a

government agency to act according to 1arv. 0ur Supremc court has

consistently followed the general rule that ,'prlvate citizens nray

not restraln officlal acts when they fail to a'llege and prcvc
damage to themse'lves dlfferent in character from that sustained by the
oublic aenerally." (Ho'l tz v. Babcock 143 M.34r; chovanak v. r,,rathews,

120 M. 520; state ex rel. Mltchell v. Dlstrlct court, l2B lr. 325; statL,
ex rel. Keast v. Krleg,145 tl.521) The violatlon alleged 1n the
second cl alm ({mproper grantr ng of an easement) woul,l, if proven,
have the same effect on a'l I cJtlzens anrJ taxpayers, not Jrrst
environmentally concerned cltlzens. For thls reason, I fin,l that
the plalntlff lacks standlng to mainta.ln that claim.

rrre inlrd clalm stated 1n paragraphs z0 and zI is that the
defendants vlolated the Montana AdminJstratlve procedure Act (ilApA,

sect. 82-4201, et seq., R.c.r'r. 1947) ln that, thls belng a "contested
case" wf thln the meanlng of that act (sect. gz-4zoz (s)) ttre rr'laint.!r"
and others were entltled to a hearlng, whlch was not provlcled. As

noted 1n the dlscusslon of standing as to the flrst clalm, I do not
belleve thls ls a "contested case', wlthln the meanlng of the statute
referred to, whlch dlsposes of thls thlr<t clalm.

Dated thls /7 day of April, t975.

GORDON R. BENNETT
DfsTF{E,fu"ge
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